STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 19, 096
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals a decision by the Departnent of
Children and Fam lies, Division of Econom c Services, (DCF)
finding that she is not eligible for long termcare under the
Medi cai d program due to excess resources and penali zing her
for transferring sone of her resources. The issue is whether
a house owned by the petitioner should be excluded as an

i ncome produci ng resource.

FI NDI NGS OF FACT

The evidence in this case cane in through sworn
testinmony, docunents and a stipulation of facts. The fact
stipulations are underlined and the findings based on the
testimony and docunents are not. The hearing officer has
removed references to proper nanes in the specific wording of
the stipulation in order to protect the identity of the
petitioner and has put events in chronol ogi cal order:

1. The petitioner is a nentally disabled el derly woman

who resides at a nursing home in Vernont. The petitioner
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has been a resident of that nursing hone since April of 2001.

She first lived in the |lower level “assisted |iving” portion
of the home but in July of 2003 she noved to the higher |evel
nursi ng home portion of the honme. The petitioner acts through
her daughter, R, whom she has granted her power of attorney.

2. In June of 2003, the petitioner owned property in

Massachusetts which was held in trust. The trust property

consi sted of a house fornmerly occupied by the petitioner as
her home. The honme had been placed in a trust in 1990 for the
benefit of her two daughters, R and J. The honme is currently
assessed by the town at $650,000. |In the absence of any
evidence to the contrary, it is found that the assessed val ue
of the hone is also its fair market val ue.

3. The petitioner’s daughter, R, had the trust

evaluated by an attorney in Vernont. Based on that

conversation, the petitioner’s daughter concluded that the

property nust be transferred out of the trust.

4. On August 1, 2003, the Departnment of Econom c

Services (then PATH) anended Medicaid Policy M213. This

anmendnent prohi bited an applicant from being considered a

resident of Vernmont for purposes of qualifying for Medicaid if

t hat person owned a hone in another state “which the
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individual intends to return to, even if the |ikelihood of

return is apparently nil." M13(6.)

5. On August 19, 2003, the petitioner’s daughter,

trustee of the trust, conveyed the property out of trust to

the petitioner. The petitioner received a |life estate and the

right to sell the property in fee sinple absolute or any

| esser fee during her life. A contingent renainder interest

(the right to receive the property on the petitioner’s death

if not sold or otherw se conveyed) was vested in the

petitioner’s children, R and D

6. On Septenber 16, 2003, the petitioner through her

attorney in fact, applied for Long-Term Care Medicaid. The

house in Massachusetts was |isted as real estate owned by the
petitioner on that application.

7. The petitioner abandoned her claimthat she intended

to return to her Massachusetts property. The petitioner did

not say when this “abandonnment” occurred but absent any ot her
expl anation offered by the petitioner it is found that this
was the result of her |earning about the change in the

Medi caid regul ation set forth in paragraph four above.

8. On Decenber 11, 2003, R and her husband, through

the petitioner’'s famly, presented verification to the

Departnent of noney they expended for the petitioner’s benefit
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for paynent of Assisted Living Care (Level I11) and expenses

for mai ntenance and i nprovenent of the Massachusetts property.

The docunents submtted as verification include copies of 29

checks drawn on an account from W Savi ngs Bank, and dated

from August 11, 2001 t hrough Cctober 31, 2003. The docunents

submtted as verification also include copies of VISA bills

and handwitten notations indicating expenses from June

t hr ough Decenber 2001 for the Massachusetts property.! The

bills amobunted to some $48,651. Daughter R testified at

heari ng that she expected she would be rei nbursed fromthe

proceeds of the sale of the Massachusetts property for the

expenses she and her husband have incurred on behalf of the

petitioner. At the tinme the expenditures were made, the

original trust indicates that Daughter R and her sister had
an expectation that they would becone owners of the honme upon
their nother’s death.

9. On Decenber 22, 2003, the petitioner conveyed a

remai nder interest in the Massachusetts property to her

daughters, R and J. The petitioner offered no evidence as to

! These bills can be presented to the Department in order to reduce the
amount of the disqualifying transfer if the transferee has paid bills for
the transferor. 1In this case, the petitioner would have been allowed to
reduce the value of the transfer to her daughter by the anpunt of

assi stance her daughter could prove she had given her. M40.2(e).
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why she transferred this property to her daughters while her
Medi cai d application was pendi ng.

10. On Decenber 30, 2003, the petitioner entered into a

| ease for the property with her Daughter R and her daughter’s

husband. Daughter R, acting as power of attorney on behal f

of the petitioner, clains that the petitioner entered into the

Decenber 30, 2003 | ease in consideration of the expenses

Daughter R and her husband nade on the petitioner’s behalf.

The |l ease recited total rent paynents of “six percent of the
val ue of the property as that value is determ ned by the
assessnment fromthe taxing authority” to be paid by Daughter
R and her husband to the petitioner in nonthly install nents.
Daughter R was, in addition to making the paynent under the
| ease, responsible for paying all the expenses associated with
the property. The | ease was signed by Daughter R on behal f
of the petitioner as power-of-attorney. The |ease was
backdated to August 1, 2003 and was to run through July 31,
2004. The language in the lease itself did not relieve
Daughter R frompaying the rent to the petitioner in

consi deration of expenses which she nay have incurred on her

nmot her’ s behal f.
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11. At the tine the | ease was nmade, the nonthly paynent
woul d have been $3, 250 based on the current assessnent of

$650, 000. The Departnent disputes the validity of the | ease.

12. Despite, Daughter R ’'s clainms, no evidence was
offered that the petitioner ever agreed that she had a | egal
obligation to currently repay Daughter R any of the noney
Daughter R says was expended on her nursing care or on
expenses for maintaining the house. It nust be concl uded,
therefore, that the petitioner has not agreed to the fact of
or the amount of the |legal obligation clainmed by Daughter R

13. No evidence was offered showi ng that the petitioner
ever agreed to waive her paynents under the | ease to offset
any anounts she might owe to Daughter R It nust be
concl uded, therefore, that no waiver existed and that the
terms of the agreenent are set out in the | ease docunent
requi ring paynents to actually be nade to the petitioner.

14. On January 13, 2004, the petitioner’s attorney

forwarded to the Departnent a copy of the | ease between

Daughter R and the petitioner.

15. On April 13, 2004, the Departnment received fromthe

office of the petitioner’s attorney a copy of the Decenber 22,

2003 deed conveying a renmainder interest to the petitioner’s

two daughters.
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16. On May 13, 2004, the Departnent forwarded a letter

to Daughter R to informher that the petitioner’s application

for Long-Term Care Medi caid had been denied. The reason for

the denial was that she owned non-exenpt property which was
val ued in excess of the Medicaid resource |imt and that she
had transferred part of the value of that property to her
daughters in Decenber w thout receiving fair market val ue.
The Departnent concluded that the transfer would disqualify
the petitioner for eighty-one nonths.

17. Daughter R, through her attorney, appeal ed the

Departnent’s decision on May 13, 2003. The petitioner, in her

brief, has agreed that the transfer would be disqualifying
only if her property was not producing significant incomne.
She did not raise any dispute with regard to the valuations
and cal cul ati ons the Departnent used in reaching the nunber of
di squal i fyi ng nont hs.

18. In April of 2004, Daughter R sublet the house on
t he open market and was able to obtain only $2,600 per nonth
inrent. Daughter R testified that she intended to nmake up
the difference between the $2,600 she got fromthe sublet and
the $3, 250 nonthly rent due under the |ease (six percent of
t he annual market val ue divided by twelve nonths) from her own

pocket and pay it over to her nother once her nother’s debt to
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her was repaid. It appears that Daughter R recovered far |ess
t han the $48,000 she clainms was owed to her under the |ease,
recovering at best sonething far |ess than $10,000 after taxes
and ot her expenses were deducted fromthe sublet rent.

19. Daughter R has, in fact, never made any paynents to
the petitioner pursuant to the | ease agreenent. It nust be
concl uded that the year long | ease of the house entered into
by the petitioner never produced any inconme for the petitioner
what soever, produced little, if any, conpensation for Daughter
R and, in fact, was a conpl ete sham concocted by the
petitioner’s Daughter, as her attorney in fact, to nmake it
appear that the property was producing a significant anmount of
income at the tine the remainder interest in the property was
transferred in Decenber 20083.

20. Gven these facts, and the absence of any evidence
to the contrary, it is found that the petitioner’s transfer to
her daughters of all but a life estate in her house in
Decenber of 2003 was nmade for the purpose of becom ng eligible
for Medicaid.

21. The petitioner offered no evidence that the delay in
maki ng a final decision on her Medicaid eligibility was caused
by any negligence on the part of the Departnent. Rather, the

del ay appears to have been the result of asset restructuring
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changes made by the petitioner in the nonths follow ng her

appl i cation.

ORDER

The decision of the Departnent is affirned.

REASONS
Under the federal regulations at 42 USC § 1396 et seq.,
the Medicaid program®“is designed to afford nedi al assistance
to persons whose incone and resources are insufficient to neet
t he financial demands of necessary care and services.” The
Vermont Suprenme Court has bluntly described the Medicaid
program as established “to provide nedical assistance to the

poor.” Stevens v. D.S.W 159 Vt. 408, 412-413 (1992). The

Department has an obligation to scrutinize financial
arrangenents carefully to screen out schenes designed to
shield claimant’s assets and make sure that benefits are

avai lable only to the needy. See Johnson v. Sil bernagel, No.

01-3774, Fed App Cir 3'9 (Feb. 6, 2004). There is nothing in
federal or state Medicaid policy which favors the preservation
of estates for children or heirs.

To this end, persons applying for long termcare in the
Medi cai d program are subject to penalties if they transfer

non-exenpt resources to famly nenbers or others for |less than
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fair market value around the tinme they have applied for

Medi caid. M40 and M440.1. The petitioner does not dispute
that she transferred a valuable interest in the real estate

t hat she owns (nanely, her right to sell or otherw se di spose
of the property during her lifetinme) for less than fair market
val ue to her daughters several nonths after she applied for
Medi caid. She contends, however, that the interest she
transferred was an “excl uded resource” and thus not subject to
a penalty period. M40.3 (Qg).

There are many ki nds of resources that are excluded from
consideration in the long-termcare program M32. The
petitioner relies on the provision excluding “real property
produci ng significant income” in support of her contention
that no penalty applies for the transfer. That exclusion
reads as foll ows:

Real property producing significant income is exenpt from

consideration as a resource. Real property is considered

to produce “significant incone” if it generates at |east

6 percent of its fair market value in net annual incone

after allowabl e expenses related to producing the incone

are deduct ed.
M232. 17
At the tine the petitioner applied for Medicaid in

Sept enber of 2003, she owned the real estate at issue outright

and coul d dispose of it as she wished. It was clearly not
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produci ng i ncome then and in fact was a liability in ternms of
i ncone flow because of taxes, insurance and mai ntenance costs
associated with the property. About three nonths later, the
petitioner entered into an agreenent with her daughter to

| ease her the hone in return for $39, 000 per year, an anount
equal to six percent of the fair market value. On its face,

t he docunent made it appear that the real estate owned by the
petitioner was producing inconme. |In reality, the petitioner
did not get a penny in incone fromthis deal. The
petitioner’s property nmay have eventual |y generated sone
income (far below six percent of the value) but the incone did
not cone to her.

The plain inport of the above regulation is to allow
applicants and recipients of Medicaid to retain resources
which will generate incone which can be used to defray their
medi cal needs. It is arecognition that it is foolish to kil
t he goose that |ays the gol den eggs. However, it does not
allow the applicant to both retain the goose and give away the
gol den eggs. That is exactly what the petitioner is doing
when she does not collect the inconme that is supposedly
produced by the asset. It nust be concluded as a |legal matter

that the petitioner’s arrangenents with her daughter did not
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result in any inconme comng her way either at the tine of her
application or during the eleven nonths following it.?

The petitioner’s argunent that the incone was actually
paid nonths and years before the agreenent was nmade when her
daughter paid her bills nust be rejected because the explicit
witten agreenent between the petitioner and her daughter did
not state that the inconme had been prepaid.® The agreenent
clearly indicated that the income was yet to cone in future
monthly installments. The petitioner’s daughter never
i ntended to make those paynents under the | ease. The result
is nerely the appearance on paper that significant income was
bei ng produced when actually it was not. It cannot be found
under these facts that the petitioner’s real property was
produci ng significant income as defined in the regul ation.

As the petitioner’s real property did not produce
significant incone, it cannot be excluded as a resource in

determining her eligibility.* Neither can it be considered an

2Even if this property had produced sone income, it clearly was not set up
to do so until at |east Decenber of 2003 when an agreenment was reached to
nmake the property income producing. No |abel of “incone producing” could
have been attached to the property before that nonth.

3 Surely the purpose of the income producing exclusion would be defeated if
the petitioner was allowed to retain her asset but was using it to pay old
bills and not to produce current incone.

4 This recomendation should not be read as concluding that the petitioner
could have transferred her property wi thout penalty if her daughter had
made paynents under the | ease. That question need not be reached in this
deci si on.
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“excl uded resource” not subject to the transfer rules. Thus
t he Departnent was correct both that this $650, 000 resource
exceeds the level for eligibility ($2,000, M234) and that the
petitioner’s transfer of part of her interest in the resource
was di squalifying because she offered no evidence that the
transfer was done for purposes other than qualifying for
Medi cai d. M440. 3(d).

The net hodol ogy used by the Departnent to calculate the
di squalification period was not chall enged by the petitioner.
Since the transfer was nade in part to Daughter D., under
Departnental rules the value of the transfer can be reduced by
t he docunented anmount that Daughter D. has spent on her
not her’ s nedi cal care and for the mai ntenance of her honme. M
440.2(e). Since Daughter D. provided those figures to the
Departnent, they have presunably been taken into consideration
to reduce the value of the transfer

The petitioner’s request to receive benefits due to the
delay in making the decision in this matter is wholly w thout
merit. The facts show that the petitioner changed her
position and the structure of assets over a period of several
nmont hs fol l owi ng her application which required constant
reassessnment by the Departnent. The final decision was nmade

within a nonth of receipt of the final docunents regarding the
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| ease and transfers. |In addition, the facts now show that the
petitioner was not eligible for Medicaid due to the sham

i ncome producing schenme and the transfer of her assets. The
petitioner has made no case that she is entitled to long term
care benefits for this or any reason.

HHH



